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a^BSTRACT ' . ^ 

'In this speech the question of whether the federal 
government is holding itself to^the same civil rights standards it 
enforces in the. private and public , sector is addressed* Problem areas^ 
upon which the Carter administration is focusing are examined* These 
areas include the failure to eliminate di^crimication against federal 
employees, the failure to ensure that Federal funds are not-^used in a 
discriminatory manner, and the failure to revise F-ederal laws and 
regulations which are sex biased* A nutber of court cases' which have 
been brought against the g^overnment are mentioned and their 
legislative outcomes reviewed* Changes in policy and practice being 
implemented to correct pi^evlpus federal laxities are described. Some 
.^bureaucratic, technical, and attitudinal problems which have made 
complia-nce with and enforcement of civil rights legislation difficult 
are discussed* Hays in which th^ current administration is addressing 
these problems are outlined* Optimistic conclusions are drawn about 
the commitment of the federal government to abolish discrimination on^ 
the basis ofc race^or sex* (GC) 
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* ' . ' _ mi NOT THE FAIREST? 

Legal Defense Funi and the D^>artitvent of Justice seem 
to share a nutiber of defendants in litigaticxi designed to vindicate 
, ci\!il rights in Anaericav In fact, v*ien I was ^^inted by President 
• Carter, I ted to dii^guaHfy nyself in over forty cases in vMch 

the Civil Rights Division ,and IDF were represe^ting the interests of 
\ black plaintiffs. .But thei7e is one defendant we do noti have in 

ccrttion: The, federal government. It is about this violator of 

^ , • If " 

/civil rights that I would .like to talk tonight. Posed sinply, the ^ 

question I want to rai^e *is thisi "Is the federal government holdir^g 

itself to* the same divil fights standards it enforces in •the private 

*N^nd piiDlic sectors?" . , )j . . 

Tha federal. government is one of the largest enployers in the 

nation; federally-assisted programs receive billions of ^dollars each 

f • 

year; and countless federal laws and regulations affect every citizen ^s 
life. Therefore, it has the highest responsibility to ensiare tbatJ equal 
Cfportunity laws appiic^le to federal enployees and fur^Sing programs 

-are enforced in an effective, manner. ' * 

There was a time vAien the federal government was looked to as 
a lead^ in iirplementing §qual opportunity giiaranteesT Then with 
passage of-tfie new civil rights laws in the i960's, the focu^^of 
our efforts was natxirally directed outwai^d to the systeftdc prcfclems of • 
statp and private discrimination. The irony is that t^Mle the federal 

/government was placing tremendous pressiare on the non--federal sector 



to cxnply with feiieral civil rights reqiiirenents efforts and 
resources directed toward "reisolving similar prbbleins "at hone" may 
have been inadequate. ' - * 

I want to fcfcus on three prc±)lem areas in theffedereil sector 
which' the Cartisr Administration considers to be primary targets for 
iiipA^oveirent and the ef fctts already* being made to**correct them. 
They are: . - ' . * 

1)' failure to eliminate disdrim^ation against 
federal employees ' ' , 

^ 2) failure to ensure that federal fvmds are not used - 

in discrimnatory mannfer 

t 4 

3) ' failure to -revise federal laws and regulations 
which have proven to be sexually-biased. 
In 1972 Congress extended the protections of Title yil of the " 
1964 Civil Rights Act to federal job. ^)plicants and erplq/^es in 
th^ executive agencies military departments, and in coipetitive job 
positions in the legislative • and judicial branches . Section 717 of 
the 1972 Equal Ertployment GpportunitY Ameninenfs provides that " All 
personnel actions affecting such p^sons" must be> free fron^rciny 



disci^ijTdn^tiQn based on race, color, religion, sex or -national origin 

If the 'Civil flights Division w^e to review federal %e3:i^loyee 
statistics as we do In the average Title VII -investigation of stat3 ^ 
and local government employers, suspicions of systemc racial' -and 
sex discriinination would be iijnmediatfely arouse^. For instance, there 



is a total federal work- force of 1.4 million general schedule (GS) 

("vftute collar") orployeeS* in the execa:itive' agencies. 43 percent - 

are female? 13 percent black and 2.6 p>ercent hispanig. However,- v^en 
♦ 

.cSie looks at the grade levels of thes^ groiJpSf the distribution of 

vonen and minorities differs consider^ly fron their representation 

in the total 'work-force. Whereas only 51 p^cent of all white collar 

federal atplqyees are in grades 1-8, 81 percdit of tt^^"^^ 76 

percent of the blacks and 66 percent o£ the spanish-sumamed employees 

are concentrated in those* grades . Cotiparing these 'statistics to the 

ijfper GS-Grade range, (GS 13-15) , we find only 1.8 percent of the 

* • 
' women, 4 percent of the^blacks and 6 percent of the hispanics in thosfe 

grades, whereas 14 percent of the'tot^l wojrk-force'hold GS X^-Vi positions- 

Between 1972, when Title VII became applicable to the federal , 

government, and 1976, the goverpment wa» rightfully accused of "working 

both sides of the street" with respect ^ Title VII legal standards . 

While pursuing a vigorous enforcement policy as plaintiff, as defendant 

we set-vp a series of inconsistent defgnse^ in Title .VII suits filed 

by federal enployees against ^e^^cutiv^ agencies. Edt instance, as 

defendants, we argued that federal enplqyees wefe not entitled to a 

trial de novo ii\' federal court; that ^11 manbers of a class must have 

ejchausted their coninistrative remedi^ prior to filing suit; that . 

federal employees' had a .gi:eater burden of proof to justify back pajr . 

awards; and that retaliation against ^ federal employee for filing 

a charge of 'discriinination was not unlawful under Title VII . ihis 



last 'defense was based on a technical construction of the statute 
rather 3 than its spirit, and was ultijnately stnibf; 'down by the ^ 
.courts. • ' \ ^ • 

On Aiigust 3^ , 1977 r Attorney General Bell issued a inandrandun 
for all U.S. Attorneys and agency general counsels putting them on 
notice that in the futiare the Department of Justice will take^the 
same "position iX interpreting Title VII -in defense of federal eitplqyee 
cases as it has taken or vv^l take in private or state arbd local 
enplqyee cases.. Judge Bell stated, "1 . /K/s a matter of policy, 
the federal government should be willing, to assume for its cwn , 
agencies no lesser ctoligations with respect to equal eitploymsnt 
cpportuniti^ than those it seeks to inposd upon others." In 
con j motion with this new pplicy, the U.S. Attorneys' practice 
manual on Title VII is 'undergoing a thorough revision., Thus, a 
review of the merits of each case rather thain an aptotwftic raising * 
of technidal defenses will be the focus of our litigation efforts . 

Turning to the administrative cdrplaint and adjudication * ^ 
process, we find sane more rather disti^bing stati^lcs. 

The Civil Service Ccmjiission reports, that in 1976 over 7,000 
f formal conplaints of discrimination were made' by federal employees, 
about half on ^racial grounds '%nd another 22 percent on sexual grounds'^ ^ 

The cafplaint alleged denial of promotion on the bas/s of discrimination. 

i 

Nearly 4,000 investigations' and over 1,000 hearings were conducted 



by the Civil Service Comnassion in 1976 resulting in approximately 



300 fiMings of discrijnina;tiori'. * * • 

Civil Service CtfSStassioner CaDnptoell has been tajdjig an actdve 
role in a review of the EEX) canplaijit process, federal ^firmative 
action programs axxi other civil service procedures by th^ "5'edera]> 
Personnel ttenagenent Project." He is also examining the. iitpact of 
the veteran's 'preference system on female enplcyineijt in the civil ' ^ 
service. "Almajor issiae on the reorganization agent3a is finding a 
struGtufe that will accoimodate the two often conflicting interests 
of the CSC - as enployer and as. protector of the OTployees' ri^ts. 

. VJithin the Justice p^)artinBnt ,.'we are doing \A)at we^ cat to 
ensure that no woinen minorities are denied equatl enployment 
cf^xsrtunity. The 'statistical pattern we found in January \vas less 
than iitpr^sive^ As of oeceirber 3-976, females oofistilAted only 11.5 
-percent of ^1 Departitent attorneys"^. At policy iteking levels, there 
were only three voten out of ^a total of 41^. " Minority. attorneys 
were, only 4.0 ^erce^it of the entire Department staff; five minorities 
were in policy-makai^g positicais. ^ In ISJay this "p^, the ' D^>artment 



created an^Eitplcyitent Review Ccrannittee charged first with reviewing 
the files of minority and femal^ , attorneys in girade beyond the requisite 



•tiine vA)D had notlbj^en promoted to determine vdiether discrimination was 
respbnsible for thd lack of pronotion^ Secondly, -it is authorized to 
review for a -two-ysear period all proposed enployment of attorneys and 
all promotions cDf attorn^ to GS-13 or above (GS-U is the normal 
entry level for attorneys) . Contrary to reports published shortly 



after its creation, the Catmittee was not established to prev 

,nale* attorneys Sron being hired or prototed for two years. But it is ' 

a serious ef)fart, diaixed by Assistant Attorney General Batbara Batbock, 

'head of the Civil Division, and myself to ensure that everyone, in the , • 
. ' . \ * > . ' /- , 

^Departirent gives nt3re''than lip-service- to affimative .action. I am 

! • 

certain that we will be able to point vith^pride to a markedly irtproved 

» * 

f 4 f 

pattern by January ,^1978. ' , , 

^ Title VI is the major statute* requiring federal agencies to prevent 

and elimihate discrimination }X\ federally-assisted programs. Title VI 

is limited to pr&hibition of racial and ethnic discrimination/ but. 

other special statutes of similar nature coyei: sex discrimination> e.g., 

,the Revenue Sharing Act and the 1988 .Crims Control -Act", vMch authorizes 

.• > ] * - . 

funding by LEAA to law enforcement/ agencies. - , ^ 

• A major problem in the Title VI area has been the historic lack 

of coordination of federal conpliance effoirts. Althoug^ the Attorney 

General was assigned a coordination role by executive order, until 

recently he had minimal "clout" to effect consistent ^policies. 

Tliroughout the agencies. Title VI responsibilities often were 

relegated to an undennanned and poorly funded staff vAiich was given 

ineffective or no training, thereby resulting in ineffective coirpiianoe 

reviews of recipients of federal funds. • ' . ' • 

A recent sufv^^^ agencies With Title VI responsibilities 



indicates that although they dispense tn/er^ 80 billion dollars in 

X f IK • 

federal assistance, and spend $40,000,000. to enforce Title VI, only 




■ ^ : • ■ .. . 

92 fund termination iproceediiyjs have been conducted in the past five 

^ 4 

years; , eighty-six bf- those proceedings vtere'brox^ght by HEW against 
local school districts, - , 

Nor have- agencies raade effective use. of their authority to refer 
natters to the Department of Justice for litigation Vrfien voluntary 
cotpliance efforts have 'failed; Another prdDlem has been that for \ ^ , 
referrals ^we did receive, it"l^ frequently necessary to 
investigate because field. corpliance investigators were inadequately 
fact-finding and the law. 
Evaluating. the federal government's. Title VI respaisibilities from 
angle, private plainjtif fs have sued federal agencies *on 
occasions) charging inadequate enforcement of Title VI x>r ' ' 
conplicity in discriminatory practiaes* ^ One of the landmark 
this, nature was the Gautreaux case in v*iich HUD was found 



violated Title VI and the Constitution by knovingly sanctioning 
assisting the Chicago Housing Authority's racially digcriniLnatory 
tenant selection practice with^respect to the Public Housing 
Another 4s LDF'.s Adams litigation alleging failures by HEW 
Title VI* in the school desegregation area,, 
the past- year, •a number of significant policy changes J 
lentented v^ch should greatly inprove the federal gov^ 
t of Title yi and related st^utory provisions, 
respect to Justice's coordination role. President Carter 




issued\a 




rardum on Juiy- 20, 1977 to the heads of aU^^sxecutive 



. J 



-8^ 
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d^)art:nents aiVi agencies firmly axmatting this Adndnistraticjri to 
Title VI enfoxrc 

firm leadership \n ^th^s^regard and to insist that their staffs 

cooperate fully wltWt Department of Justice staff in develc^ing "Strong 

and consistent eitfc^rcWent procedures. The President stated there: 

Title ^ the Civil Rights Act, of 19§4' 
writes ajito-law a cohort vdiich is 'basic 
to our TOuntry — that the government of 
all the people should not discriminate 
on the ^iflDuMs o]^ race, colqr or nationa^L 
origin.^ There- are no exceptions to this 
rule; no netter how important a program, 
•no natter nonurgent the go^^ they^ do 
, ' not excuse Wolating any bf our laws — - 
• including tne'laws against discrijTiinatiori. 



In late 1976, the DeJ 



it of Justice issued detailed regulations 



to provide guidance to agencies enforcing Ti<£Le VI. We also publish ' 
a quarterly Title 'VI newslettet vftuch provides agencies with i?>-to-date 
infonration on poli^ chahges a^ .significant events. " * 

Last msnth (Septeniber\ 26^25*^ 1977) , the Civil Rights Division 
held a Title VI Conference ^a^iington vMch^ offered workshcps on 
various .facets of the enf ordemept \process . -New Title VI practice 
manuals were distributed to ^he participants for the purpose of 
inproving the consistency of enfc^rc^ment procedures among the numerous 



Title VI agency or offices. 



\ 

\ 



The Civil Rights Division also 

\ 

each Title VI agency to evaluate its 
are then published and we work vAth. 

. \ 

any deficiencies. \ 



xs} the process of surv^ing 
plidhce efforts. Qiar findings 
iwiividual agency to eradicate' 
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■ • . . « -9 r ' 

Various amsndments ' enacted by (jongress 'to "Title Vl - like" ♦' • 

legislation are also providing los with increased enforcement 

' . ♦ ^' * 

powers. Eta: eseoiple/ in suits 'brqaght by the United States for 

♦ <. ^ jf ' 

discrimnatory isse of LEAA funds, termination of funds' will occuf 

' . ' '*■ • 

automatically within »45-d^s of filing unless otherwise direct^ 

by the court. In addition / Title VI litigation broxight the - ^ ^ ^ , \ 

. Jpstice D^>artinent under the , revenue-sharing statutes should be . >^ - 

^strengthened as a result Of a new agreerognt with the FBI to investigate 

alleged violations. ^ . , ' 

If the manner in \^ch HUD handled the Gautreaux case is syntoolic 

of old federal; government waySr the Resident Advisory Board cas^ 

/ . in.>hiladelphia represents r in ny estiination/ a new sensitivity to 

y oior civil ri^ts responsibilities. In'Npventer, 1976/ a trial court 

found ^Philadelphia and >HUD, officials guilty of Fair Housing Act 

violations. In ear!^ January^ -HUD officials- urged Justice tO'^^^)eal 

, \that ruling. After oonsulting in Fehruaiy with n€wly^<iCHifinned 

'secretary Harris,. HUD wifiidrew its request. Instead, HUD subsequently 

filed a friend-of-the-court, brief* in the case on behalf of black 

plaintiffs urging an affirmance. The court of ayppeals recently 

affirmed. / * . ^ 

^ A filial pipblem areS: with respect to the federal government's 
• • . <T 

lai^ erJEorcesrent responsibilities concerns the existdnceSof miscellaneous 
archaic and" stereotyped statutes imd regulations tesxalt in 

unequal treatment or benefits. on the basis of sex. Sore of the 
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itajor y.S. Code 1j.tles in need of reforrt deal with the military, ' * • 

taxation and social security benefits . * * « »^ 

The previous Administfatiofi recognized these problems and 
***** 

directed the Ji^stice Departmsnt (in 1976) to devise a^cotprehehsive 
plan to identify and revise .discriitiiriatQj:^ provisions. A central 
purpose behind this 'effort was to speed up the '.renedial pTOcess in- ' 
advance of final ratification of the-EIRA. A Sex Disqrimination Task 
Force was created in the- Civil Rights Division a 'year ago to 'begin 
the review process. It was funded, howevjer, only in April of this 
year at' the request of the Carter Administration^ The; -Task Force 
has a Director and a start-up staff that wiHT^shortlJ^ec^' about 24. 
We anticipate that Its work will not be ccnpleted until 1980. - 
in" expressing his si^jport.for the work of the Task Force/ 

President Cairter stated: ' ' / • 

• ^. ^ • " • 
"Fqj^eral law should be a -model of non- ^ 

« discrimination for every state and " . . 

fdt the rest'of^the world. The federal 

* ' govemltent v^dh is ^actively involved ' ^ - ^ 
. ^ in elimLnating sqx discriitdnaticsn in , 

* many areas , • Should i^ot be ijpholding ' ^ 

• "It in -Others." ^ ' 

.In addition to pto^ing revisions 'of statutes containing sex- 

stereotyped terramolo^ and presurnptions ,^ the Task Force is- concentrating 

on several areas wher^ major reforms are needed — such as scpfcial 

'-3 ^ 

security as noted ^^fec3ve. As reoommendatioris ^e catpleted/ they will 



§i±fnitt^ to the Congress for consideration. 



. ■ ' ■ 

' , Th^ federal govemmenfc has" a long way to go befbre it gets out >. 
of. the' business of being a defendant in civil rights cases • But I 
• Idiink the changes I have just described in the areas of otplqyment, 
federal funding and sex discrimination are strong evidence that this 
Administration is firmly cotmitted to re--establishing the federal 
govetnment as the leader in civil ri^ts corpliancer We are ccnmitted 
- because it is right aixi because it is absolutely necessary if we are 
' f*to enjoy any further success in our efforts to end discrimination 
elsevdaere in pur nation. 

We ho ^ think it unreasonable at ail to ask of the federal 
.government ,^^to borrcw a, favorite locfution of President Carter: 

"Wm^^ NOT THE^ FAIREST" ''^^^ 
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